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Gen er a l  

 

Just  as there is a great  deal of cont inuity in the way in which the m ajorit y of 

candidates rely on stock answers, so the findings from  this year’s 

exam inat ion resem ble closely those of previous years.  On a basis of 

raw/ undifferent iated or undigested knowledge, m any candidate write 

lengthy answers, often clearly learnt  by rote, and a disappoint ingly sm all 

m inority not  only possess the requisite inform at ion but  are able to adapt  it  

to the precise term s of a quest ion.  This feature was part icular ly st r iking 

and disappoint ing in relat ion to quest ions such as the nature of equity, or 

the not  part icular ly baffling counterfactual proposit ion-  what  would happen 

in pract ice if the doct r ine of precedent  were abandoned in the UK. The 

higher levels of the at tainm ent  bands for Paper 1 require analysis, not  j ust  

descript ion, and large num bers of candidates possibly underachieve because 

they have acquired a m ind set  which entails repet it ion rather than 

rat iocinat ion. The essay quest ions in a paper such as this are designed to 

award insight  and analysis and the capacity to m ould m aterial in response 

to a quest ion, rather than what  m ight  politely be called the blunderbuss or 

scat tergun approach, where candidates m ay not  even be aware that  they 

have hit  the target !   This lat ter feature was very prom inent , for exam ple, in 

the quest ion on law and m orality. 

 

Par t  On e 

 

Q1  

As indicated above, there was seldom  a correspondence between the 

answers and the term s of the quest ion, which related specifically to the 

Wolfenden Report  and it s philosophical underpinnings and the term s of the 

Hart / Devlin debate. Largely because of the stock answer syndrom e, m ost  

candidates gave lengthy accounts of other issues in j ur isprudence such as 

the natural law/  legal posit iv ism  conflict  or the Hart / Fuller  cont roversy 

before turning direct ly, but  not  necessar ily knowingly, to the term s of the 

quest ion. This resulted in a cluster of at tainm ent  at  the top end of the 

sat isfactory and the lower end of the good at tainm ent  bands, with variat ions 

often at t r ibutable to the am ount  of detail in any theoret ical input . 

 

Q2  

This quest ion tended to at t ract  answers which were not  fully focused and 

relied on generalit ies about  law and social change, not  necessarily in that  

order. To offset  this there were som e st rong responses which com bined 

awareness of the term s of the quest ion with a willingness to use exam ples 

drawn from  the candidates’ jur isdict ions. 

 

Q3  

As already noted, the term inology of the quest ion, and part icular ly the word 

“gloss”  seem ed to faze m ost  candidates who nevertheless provided detailed 

histor ical accounts. These had however all the signs of the syndrom e and 

revealed chronological errors, as when Dickens’ observat ions in Bleak House 

seem ed to predate the 17 th century!   Perhaps because of the length of m any 

pre-prepared answers, there was a general tendency to om it  support ing 

detail on, say equitable rem edies. Conclusions tended to be weak and 

 



som et im es cont radictory.  A few candidates achieved high m arks by 

m aintaining a constant  cr it ical focus on the quest ion. 

 

Q4  

Perhaps because the form  of the quest ion was m ore user- fr iendly in term s 

of accessibilit y to the pre-packaged answer, there was usually a sound level 

of knowledge of this issue and an abilit y to rehearse the various argum ents 

for and against .    

 

Q5  

There tended to be a st ronger percept ion of the st ructure of the 1998 Act  

and relevant  case law than of the polit ical debate surrounding possible 

repeal.  There was a reluctance to discuss any changes in the role of the 

judges, and am ong the weaker candidates a tendency to m isstate som e of 

the crucial statutory m aterial,  such as s3 of the Act .  

 

Par t  Tw o  

 

Q6  

Statutory interpretat ion adm its of a num ber of issues, and candidates did 

not  seem  part icular ly well prepared to discuss whether judges have 

t radit ionally been too literal-m inded in their approach.  I n m any instances 

the knowledge that  other rules have supervened was em bedded, rather 

than explicit ,  in the m aterial presented about  the different  “ rules”  of 

interpretat ion.  A few candidates did offer som e focused analysis of the 

features of the literal rule and m ore m odern canons, but  m ost  offered 

descript ion of all possible m axim s and presum pt ions alongside an account  of 

the pr im ary rules. Where Lat in form ulae such as “noscitur a sociis”  com e 

out  garbled, as often occurred, it  m ay be bet ter to concent rate on m ore 

detailed exposit ion of the m ain rules. 

 

Q7  

As hinted in the int roduct ion, the precedent  quest ion required a certain 

elast icity of approach, and a willingness to speculate based on knowledge of 

the doct r ine at  var ious levels in the hierarchy and of the recognised 

m ethods or leeways which perm it  the judges to circum vent  awkward 

precedents. Again unfortunately the descript ive elem ents in answers 

dwarfed any analyt ical response, with a general reluctance to relate 

ident ified gaps in the r igour of the doct r ine to the term s of the quest ion set . 

A sm all m inorit y of candidates used relevant  detail to support  analysis, 

rather than swam ping analysis with detail.  

 

Q8   

There was generally a range of sat isfactory responses to this quest ion, with 

the m ain points of different iat ion being the am ount  of substant ive detail 

provided.  The st ronger candidates ranged beyond descr ipt ion and eligibilit y 

cr iter ia to delve into econom ic and polit ical argum ent  and to discuss 

alternat ives. 

 

Q9  

Candidates were on the whole clearly well prepared for this quest ion, and 

could produce histor ical exposit ion, illust rat ive quotat ion, and a secure 

 



knowledge of recent  case law and proposals for reform . Weaker candidates 

resorted to bullet  points or generalit ies unsupported by substant ive detail.  

 

Q1 0  

The responses usually displayed a sound awareness of the Diceyan 

concept ion of UK sovereignty and of the encroachm ents on it  from  EU law. 

Citat ion of cases and capacity to explain the features of landm ark cases 

such as Factortam e were grat ifyingly com m on. 
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